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JURISDICTION 
For the first two issues enumerated in appellant's brief, 
jurisdiction is proper in this Court pursuant to Utah Code Ann. 
§ 78-2a-3(2)(d). However, because the issue is still pending 
before the lower court, this court does not have jurisdiction to 
determine whether Delta Geotechnical Inc. is entitled to its 
attorney fees on the claim for which it prevailed.1 Phelps v. 
Washburn University of Topeka, 807 F.2d 153 (10th Cir. 1986) (Issue 
of attorneys' fees must be final before it can be properly raised 
at the appellate court level.) 
STATEMENT OF THE ISSUES ON APPEAL AND STANDARDS OF REVIEW 
1. Is the defendant, Delta Geotechnical Consultants, 
Inc., entitled to avoid the unambiguous holdover tenancy provision 
in the Lease even though the parties clearly agreed to a no waiver 
provision? When reviewing an order for summary judgment, the court 
will liberally construe all the evidence and the inferences which 
may be reasonably drawn from the evidence in favor of the party 
opposing the motion. Whether the moving party is entitled to 
summary judgment is a matter of law and, therefore, the 
determination is reviewed for correctness. Johnson v. Morton 
Thiokol. Inc., 818 P.2d 997, 1000 (Utah 1991). 
!Plaintiff was awarded all of its attorneys' fees by the lower 
court. Defendant subsequently filed a Motion for Attorneys' Fees 
and Costs and Plaintiff filed a Motion in Opposition. (R. at 332 
and 356; Exhibits ffBfl and flClf.) The lower court has not ruled on 
Defendant's motion. 
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2. Is plaintiff, The Estate of Samuel F. Thomas, 
entitled to its attorney fees when it was successful on its claim 
but was not awarded the full amount sought? Because the 
determination of a party's entitlement to attorney fees is an issue 
of law, the proper standard of appellate review is one of 
correctness. Johnson v, Morton Thiokol. Inc. 878 P.2d 997, 1000 
(Utah 1991). 
3. In the event that this court determines that it has 
jurisdiction over the issue of Delta Geotechnical Inc.'s 
entitlement to attorneys' fees: Is defendant entitled to an award 
of attorneys' fees when the Lease does not provide for the recovery 
of attorneys' fees or costs with respect to the defendant's 
counterclaim and when defendant failed to provide specific evidence 
to support its claim for attorney fees? Because the issue of a 
party's entitlement to attorney fees is a question of law, the 
proper standard for appellate review is one of correctness. 
Johnson v. Morton Thiokol, Inc.. 818 P.2d 992, 1000 (Utah 1991). 
DETERMINATIVE STATUTES, RULES, AND REGULATIONS 
There are no constitutional provisions, statutes, 
ordinances, rules, or regulations whose interpretation is 
determinative of this case. 
STATEMENT OF THE CASE 
1. Nature of the Case 
Plaintiff filed the action initiated in the lower court 
in an attempt to enforce its rights under a lease entered into 
2 
between plaintiff and defendant. Plaintiff subsequently filed a 
Motion for Summary Judgment, which was granted by the lower court. 
Defendant now seeks review of the lower court's award of summary 
judgment to plaintiff. 
2. Course of Proceedings and Disposition Below 
Plaintiff filed suit against Defendant for unpaid rent, 
which included an additional 50% based on Defendant's holdover 
tenancy, unpaid late charges, and attorneys' fees.2 (R. at l.) 
Defendant denied liability and cross-claimed for the amount it 
expended in making repairs to the leased premises. (R. at 48.) 
Plaintiff filed a Motion for Summary Judgment on 
August 20, 1993. (R. at 76.) Defendant filed an untimely Cross-
Motion for Summary Judgment on September 3, 1993. (R. at 138.) On 
September 10, 1993, the Circuit Court granted Plaintiff's Motion 
for Summary Judgment and refused to consider Defendant's untimely 
Cross-Motion for Summary Judgment. (R. at 295.) Plaintiff was 
awarded (1) past due rent, including the 50 percent increase for 
rent owed during Defendant's holdover tenancy; (2) late charges 
2Contrary to Defendant's assertion that Plaintiff "later added 
a claim for a fifty percent surcharge in rent," the Plaintiff's 
Complaint asserted a claim for the additional amount of rent from 
Defendant's holdover tenancy from the onset of the litigation. 
Paragraph 11 of the Complaint states that "The Lease obligated 
[Defendant] to pay [Plaintiff] certain amounts of rent . . . " (R. 
at 3.) (Emphasis added.) The additional rent incurred by Defendant 
based on Defendant's holdover tenancy is included in the language 
"certain amounts of rent." Therefore, Defendant's assertion that 
Plaintiff "later added" the claim for the amount of additional rent 
due based on the holdover tenancy is clearly without merit. 
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owed on past due rent pursuant to the terms of the Lease;3 and 
(3) Plaintiff's attorneys' fees and costs. (R. at 295.) The court 
also ordered that Plaintiff's recovery be reduced by the 
Defendant's offset counterclaim for Defendant's repairs to the 
heating and air conditioning unit. (R. at 295.) 
After Summary Judgment was entered, Defendant filed a 
Motion for Costs and Attorneys' Fees. (R. at 332.) Plaintiff 
filed a Reply Memorandum in Opposition to Defendant's Motion for 
Costs and Attorneys' Fees. (R. at 356.) Although Defendant 
subsequently filed a Request to Submit for Decision, Defendant's 
Motion for Costs and Attorneys' Fees is still pending before the 
lower court. 
3. Reconciliation of the Statement of the Facts 
On or about August 1, 1989, Plaintiff, as Landlord, and 
Defendant, as Tenant, entered into a Lease Agreement (hereinafter 
"Lease"), covering property located at 137 West 2260 South, Salt 
Lake City, Utah (hereinafter "Leased Premises"). (R. at 16 and 
Exhibit "A".) The Lease term commenced on August 1, 1989, and 
ended on July 31, 1990. (R. at 16 and Exhibit "A".) Although the 
defendant states in its Course of Proceedings and Disposition 
Below that it "admitted that it was obligated for late fees." See 
Appellant's Brief at pg. 3. However, Defendant's Answer to 
Plaintiff's Complaint clearly denies any liability for late fees. 
(R. at 49.) 
4 
Lease term expired on July 31, 1990, Defendant remained in the 
Leased Premises as a tenant until January 20, 1992.4 (R. at 82.) 
Several times during Defendant's tenancy, Defendant 
failed to make timely monthly rental payments. (R. at 83.) 
Section 3.3 of the Lease provides: 
If any amount due under the Lease is not 
received by Landlord or Landlord's designee 
within ten (10) days after that said amount is 
due, then Tenant shall pay to Landlord a late 
charge equal to 10% of such overdue 
amount. . . . 
(R. at 18 and Exhibit ,fAlf.) Therefore, because of Defendant's 
untimely rent payments, a late charge was assessed against the 
outstanding overdue amount. (R. at 83 and Exhibit "A".) Defendant 
failed to pay all but one of the accrued late charges. (R. at 83.) 
Section 9.1 of the Lease provided: 
Holding Over. Should Tenant, or any of 
its successors in interest, hold over the 
Premises, or any part thereof, after the 
expiration of the Lease term, unless otherwise 
agreed in writing such holding over shall 
constitute and be construed as tenancy from 
month to month only, at a rent equal to the 
Total Monthly Rent, plus fifty percent (50%). 
(Record at 2 6 and Exhibit flAlf.) (Emphasis added.) Therefore, at 
the expiration of the Lease term on July 31, 1990, the parties 
4At the hearing on Plaintiff's Motion for Summary Judgment, 
Plaintiff stipulated that Defendant vacated the premises on 
January 20, 1992. Therefore, if Plaintiff's award included an 
amount for the February rent, it is incorrect and Plaintiff is 
willing to reduce its award by any incorrect amount and stipulate 
to this Court that Defendant vacated the premises on January 20, 
1992. Hence, the date on which Defendant vacated the premises is 
not an issue. 
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expressly agreed that Defendant was a holdover tenant and, on that 
basis, rent increased from $740.00 to $740.00 plus 50% for a total 
of $1,110.00 per month.5 (R. at 26 and Exhibit ,fA".) However, the 
Defendant failed to pay the additional rent due as required under 
the holdover provision in the Lease. (R. at 82.) 
Section 9.6 of the Lease contained a No Waiver provision: 
No Waiver. The failure of Landlord or of 
Tenant to seek redress for violation, or to 
insist upon the strict performance of any 
covenant or condition of this Lease, shall not 
be deemed a waiver of such violation nor 
prevent a subsequent act, which would have 
originally constituted a violation, from 
having all the force and effect of an original 
violation. The receipt by Landlord of Total 
Monthly Rent, or other monies due hereunder 
with knowledge of the breach of any covenant 
of this Lease shall not be deemed a waiver of 
such breach. 
(Record at 27 and Exhibit nA,f.) As set forth in the No Waiver 
provision, the parties agreed that acceptance by Plaintiff of the 
base rent due would not constitute a waiver of Plaintiff/s right to 
enforce the Holdover Provision and collect the fifty percent (50%) 
increase in rent during Defendant's holdover tenancy. (R. at 27 
and Exhibit "A".) 
Section 3.3 of the Lease provided for attorneys' fees: 
[i]f any amount due under this Lease is 
not received by Landlord or Landlord's 
designee within ten (10) days after that said 
5The total amount due to Plaintiff from Defendant's holdover 
tenancy is $5,919.00, which covers the time period from when the 
Lease expired on July 31, 1990, to the date Defendant vacated the 
premises on January 20, 1992. 
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amount is due, then Tenant shall pay to 
Landlord a late charge equal to ten percent 
(10%) of such overdue amount, plus attorneys' 
fees incurred by Landlord bv reason of 
Tenant's failure to pay rent and/or other 
charges when due hereunder. 
(Record at 18 and Exhibit MA".) Pursuant to the unambiguous terms 
of the Lease, the parties agreed that, should Plaintiff incur 
attorney fees because of Defendant's failure to pay rent and/or 
other charges when due, Defendant would be responsible for 
Plaintiff's attorneys' fees and costs. It is undisputed that 
Defendant failed to pay Plaintiff either the additional rent based 
on Defendant's holdover tenancy or the late charges rightfully due 
Plaintiff. As a result of Defendant's failure, Plaintiff was 
forced to file this action to enforce its rights under the Lease. 
Therefore, under the unambiguous terms of the Lease agreed to by 
Defendant, Defendant is responsible for Plaintiff's attorney fees 
and costs. 
SUMMARY OF ARGUMENTS 
I. Plaintiff is entitled to the amount of rent due 
because of Defendant's holdover tenancy from July 31, 1990 to 
January 20, 1992. The Lease unambiguously provided that the rent 
would increase by 50% of the total monthly rent when the Defendant 
became a holdover tenant of the Leased Premises, unless the 
holdover tenancy was agreed to in writing. Even though the Lease 
had expired, under Utah law, Defendant was still bound by the terms 
of the Lease. Cottonwood Mall Co. v. Sine, 767 P.2d 499, 503 (Utah 
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1988). Furthermore, Plaintiff did not at any time waive the 50% 
increase in rent. The express written agreement between the 
parties provided that the receipt of any rent by Plaintiff would 
not constitute a waiver of Plaintiff's ight to enforce the 50% 
increase in rent provision of the Lease. The lower court's 
decision on the issue of Defendant's holdover tenancy should be 
affirmed. 
II. Although Plaintiff did not recover the full amount 
it sought under its claims for relief, Plaintiff is entitled to its 
attorneys' fees on the issue of late charges.6 Defendant 
incorrectly claims that it was the successful party on the issue of 
late charges because Plaintiff was not awarded the full amount 
sought by Plaintiff. As a matter of law, a defendant is not a 
prevailing party simply because it obtains a reduction in the 
amount claimed by the plaintif. Plaintiff prevailed on its claim 
for late charges and was awarded damages by the lower court. 
Therefore, pursuant to the terms of the Lease, the Plaintiff as the 
prevailing party was able to recover its attorneys' fees and the 
lower court's decision should be affirmed. 
III. Even though Defendant was successful on its 
counterclaim, it is not entitled to its attorneys fees. Under Utah 
law, Defendant is entitled to its attorneys fees only if it is 
6Although the lower court awarded Plaintiff late charges, the 
Court disagreed with how Plaintiff calculated the late charges and, 
on that basis, awarded Plaintiff less than what Plaintiff was 
seeking in its Complaint. 
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entitled to them by statute or by contract. If attorneys' fees are 
allowed by contract, the entitlement is allowed only pursuant to 
the express terms of the contract. Because the Lease does not 
provide for the recovery of attorneys' fees with respect to 
Defendant's counterclaim for repairs, Defendant is not entitled to 
an award of attorney fees. Defendant's claim for attorney's fees 
should be denied. 
ARGUMENT 
A. INTRODUCTION 
The central and controlling issue of this action is 
whether Defendant is bound by the unambiguous terms of the Lease. 
Defendant is ultimately claiming that, although it agreed to the 
terms of the Lease, it should not be bound by them. Defendant is 
seeking to contradict the express terms of an unambiguous document 
in an effort to relieve it of its contractual obligations under the 
Lease. The lower court's judgment in favor of Plaintiff should be 
affirmed because (1) the terms of the Lease are unambiguous and 
(2) the default by Defendant is not disputed. 
B. BECAUSE THE LANGUAGE OF THE LEASE IS CLEAR AND UNAMBIGUOUS. 
THE EXPRESS TERMS GOVERN DEFENDANT'S RIGHTS AND OBLIGATIONS 
UNDER THE LEASE 
A contract will be interpreted to give effect to the 
intentions of the contracting parties. Atlas Corp. v. Clovis 
National Bank, 737 P.2d 225, 229 (Utah 1987). If the contract is 
unambiguous, the express terms of the contract controls the rights 
and obligations of the parties. Buehner Block Co. v. UNC 
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Associates, 752 P.2d 892, 895 (Utah 1989). Thus, the first source 
a court must examine to determine whether a document is ambiguous 
is the document itself. Id.; Larrabee v. Royal Dairy Products Co. . 
614 P.2d 160, 162-63 (Utah 1980). Extrinsic evidence is considered 
by the court only if the contract terms are ambiguous or uncertain 
•'after careful consideration of the whole integration.11 Atlas 
Corp. v. Clovis National Bank, 737 P.2d at 229. 
A contract cannot be deemed ambiguous simply because a 
party seeks to escape liability by endowing the contract terms with 
a different meaning than their clear import. See Buehner Block Co. 
v. UWC Associates, 752 P.2d at 895. Instead, contract terms will 
only be deemed ambiguous if "the words used to express the meanings 
and intentions of the parties are insufficient in a sense the 
contract may be understood to reach two or more plausible 
meanings.11 Crowther v. Crowther, 767 P.2d 129, 131 (Utah Ct. App. 
1989). Because the language of the Lease is clear and unambiguous, 
the express terms govern the rights and obligations of Plaintiff 
and Defendant. 
1. As a Matter of Law, Plaintiff is Entitled to the 
Additional Rent Due Based on Defendant's Holdover. 
i. The unambiguous terms of the Lease provide for 
additional rent based on Defendant's holdover 
tenancy. 
Defendant is not entitled to avoid the unambiguous 
holdover provision in the Lease that was agreed to by the Plaintiff 
10 
and Defendant. Section 9.1 of the Lease clearly and unambiguously 
granted Plaintiff's right to recover the additional rent: 
Should Tenant, or any of its successors in interest, 
hold over the Premises, or any part thereof, after the 
expiration of the Lease Term, unless otherwise agreed in 
writing such holding over shall constitute and be 
construed as tenancy from month to month only, at a rent 
equal to the Total Monthly Rent, plus fifty percent 
(50%) . The inclusion of the preceding sentence shall not 
be construed as Landlord's permission for Tenant to hold 
over. 
See Exhibit flAff (emphasis added) . 
It is undisputed the Defendant was a holdover tenant from 
July 31, 1990 until January 20, 1993. Therefore, pursuant to the 
unambiguous terms of the Lease, when the Lease expired on July 31, 
1990, Defendant was obligated to pay rent in an amount of the total 
monthly rent plus fifty percent (50%) of that amount. Therefore, 
as a matter of law, Defendant is liable to Plaintiff for rent in 
the amount of the base rent of $740.00, plus fifty percent (50%) of 
the base rent ($370.00) for a total of $1,140.00 per month during 
Defendant's holdover tenancy ($5,919.00).7 
ii. Plaintiff did not waive its right to enforce the 
Holdover provision increasing the rent by 50%. 
The Lease unambiguously provides that any conduct by 
Plaintiff, and specifically, acceptance by Plaintiff of any rent 
defendant attempts to escape its liability by claiming that 
"at no time . . . did [Plaintiff] even mention that additional rent 
was required. •• This argument is wholly without merit on the basis 
that (1) Defendant signed the Lease, (2) Defendant has never 
claimed that it did not have a copy of the signed agreement and 
(3) notice was not required under the Lease. 
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due, will not waive Plaintiff's right under the Lease to enforce 
the 50% increase in rent provision in the Lease. Section 9.6 of 
the Lease provides as follows: 
No Waiver. The failure of Landlord or of Tenant to 
seek redress for violation, or to insist upon the strict 
performance of any covenant or condition of this Lease, 
shall not be deemed a waiver of such violation nor 
prevent a subsequent act, which would have originally 
constitute a violation, from having all the force and 
effect of an original violation. The receipt by Landlord 
of Total Monthly Rent, or other monies due hereunder with 
knowledge of the breach of any covenant of this Lease 
shall not be deemed a waiver of such breach. 
See Exhibit MA" (emphasis added.) As is clearly set forth under 
the unambiguous No Waiver provision of the Lease entered into by 
the parties, Plaintiff was not required to strictly enforce the 50% 
increase in rent provision of the Lease in order to enforce the 
terms at a later date.8 Therefore, the Defendant unambiguously 
agreed that if the Plaintiff did not enforce the 50% increase in 
rent provision during the Defendant's holdover tenancy, that the 
Plaintiff did not waive its rights to subsequently enforce the 50% 
defendant claims that the totality of the circumstances leads 
to the conclusion that Plaintiff waived its right to collect the 
additional 50% in rent. However, because the issues in this case 
involve contract interpretation, this Court may consider extrinsic 
evidence only if the contract terms are deemed ambiguous. Atlas 
Corp. v. Clovis National Bank, 737 P.2d at 229. Therefore, 
Defendant's totality of the circumstances argument fails. 
Furthermore, even if Defendant's totality of the 
circumstances argument had merit, conspicuously absent from 
Defendant's argument is any mention of the No Waiver provision. 
Considering the totality of the circumstances, which includes 
considering the No Waiver provision, Plaintiff unquestionably did 
not waive its right to claim the additional 50%, an unambiguous 
provision the Defendant agreed to as a condition of leasing the 
Leased Premises. 
12 
holdover increase in rent provision. From the four corners of the 
Lease, Plaintiff is entitled as a matter of law to the additional 
rent based on Defendant's holdover tenancy. 
Contrary to Defendant's assertion, Plaintiff's acceptance 
of Defendant's monthly rental payment absent the additional 50% did 
not constitute a new contract between the parties.9 As a holdover 
tenant, Defendant was bound by the same Lease provisions that were 
binding upon it during the Lease term, Cottonwood Mall Co. v. Sine, 
767 P.2d 499, 503 (Utah 1988), including the 50% increase in rent 
during the holdover tenancy of Defendant. Therefore, Plaintiff's 
acceptance of $74 0 from Defendant did not either create a new 
contract or release Defendant from its liability under the 50% 
increase in rent holdover provision. 
iii. Defendant's arguments of principles of basic 
fairness and estoppel are inappropriately before 
this court. 
The appellate court will only decide issues which were 
properly raised in the lower court. Kalil Bottling Co. v. 
Burroughs Corp., 619 P.2d 1055 (Ariz. App. 1980). In Defendant's 
appellate brief, Defendant advances two arguments which were not 
raised at the lower court level: the principles of fairness and 
estoppel. Plaintiff objects to these arguments because they were 
interestingly enough, Defendant does not cite any case law to 
support this novel assertion. 
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not raised in the court below. Therefore, this court should not 
consider these principles in making its decisions.10 
2. As a Matter of Law, Plaintiff is Entitled to its Attorney 
Fees 
i. The Lease unambiguously allows Plaintiff to recover 
its attorneys' fees based on Defendant's refusal to 
pay the additional rent under the holdover 
provision. 
Section 3.3 of the Lease allows for Plaintiff's recovery 
of attorneys' fees: 
[i]f any amount due under this Lease is 
not received by Landlord or Landlord's 
designee within ten (10) days after that said 
amount is due, then Tenant shall pay to 
Landlord a late charge equal to ten percent 
(10%) of such overdue amount, plus attorneys' 
fees incurred by Landlord by reason of 
Tenant's failure to pay rent and/or other 
charges when due hereunder. 
It is undisputed the Defendant failed to pay Plaintiff 
the additional rent due under the Holdover provision. Plaintiff 
has incurred attorneys' fees by reason of Defendant's failure to 
pay Plaintiff the holdover rent. Therefore, under the unambiguous 
10Even if these issues were properly before the Court, the 
principles of fairness and estoppel would not save Defendant. "A 
party claiming an estoppel cannot rely on representations or acts 
if they are contrary to his own knowledge of the truth or if he had 
the means by which with reasonable diligence he could ascertain the 
true situation." Larson v. Wvcoff Co., 624 P.2d 1151, 1155 (Utah 
1981). Defendant's claim that Plaintiff's acceptance of $740 as 
rent was evidence of the agreement between the parties is contrary 
to Defendant's own knowledge of the truth; defendant only had to 
look at the terms of the Lease to renew its knowledge of the terms 
under which Defendant and Plaintiff where operating. 
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terms of the Lease, Plaintiff is entitled to its attorneys' fees on 
the issue of Defendant's holdover tenancy. 
ii. The Lease unambiguously entitles Plaintiff to its 
attorneys' fees based on Defendant's refusal to pay 
late fees. 
Even though Plaintiff was not awarded the full amount 
sought for the late charges due and owing by Defendant, Plaintiff 
is still the "prevailing party" and is entitled to collect its 
attorneys' fees expended on that issue.11 " [I]t is the 
determination of culpability, not the amount of damages, that 
determines who is the prevailing party." Brown v. Richard, 84 0 
P.2d 143, 155 (Utah Ct. App. 1992). "A party in whose favor an 
affirmative judgment is rendered, whether or not the judgment is 
for less than initially sought in the complaint, is the 'prevailing 
party.'" Id. (citing Highland Constr. Co. v. Stevenson, 636 P.2d 
1034, 1038 (Utah 1981)). 
Defendant was determined to be the culpable party by the 
lower court and was ordered to pay late charges to Plaintiff.12 
Therefore, under established Utah law, Plaintiff was the prevailing 
party on the issue of late charges and is entitled to its 
attorneys' fees expended in enforcing its rights to collect this 
nAs was set forth above, the amount of late charges awarded to 
Plaintiff by the lower court were less than the amount sought by 
because the lower court disagreed with Plaintiff's calculations. 
12Again, Defendant alleges in its argument for attorneys' fees 
that it did not contest its obligation to pay late fees. However, 
it is clear by Defendant's Answer filed in this case that it 
disputed the late charges. (R. at 49.) 
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amount from Defendant. Furthermore, even though Defendant was 
successful in getting Plaintiff's award for the late charges 
reduced, it is not the prevailing party for the basis of attorneys' 
fees. "While a reduction in the amount claimed by a plaintiff may 
seem a moral and financial victory for a defendant, it does not 
make the defendant the 'prevailing party' in terms of attorneys' 
fees." Jd. Therefore, the lower court correctly awarded Plaintiff 
its attorneys' fees on the issue of late charges. 
Furthermore, the Lease clearly provides for the recovery 
of attorneys' fees based on Defendant's failure to pay Plaintiff 
the accrued late charges. Section 3.3 of the Lease provides: 
[i]f any amount due under this Lease is 
not received by Landlord or Landlord's 
designee within ten (10) days after that said 
amount is due, then Tenant shall pay to 
Landlord a late charge equal to ten percent 
(10%) of such overdue amount, plus attorneys' 
fees incurred by Landlord by reason of 
Tenant's failure to pay rent and/or other 
charges when due hereunder. 
It is undisputed that Defendant failed to pay the late 
charges. Because of Defendant's failure, Plaintiff was required to 
incur attorneys' fees to collect the late charges. Therefore, as 
a matter of law, Defendant is liable to Plaintiff for the cost of 
attorneys' fees Plaintiff expended in its attempt to collect the 
late charges from Defendant. 
16 
3. Because the terms of the Lease do not Allow Recovery of 
Attorneys' Fees in Connection With Disputes Over Repairs, 
Defendant is not Entitled to an Award of Attorney's 
Fees, 
Unless it is provided for by statute or by contract, 
attorneys' fees are generally not recoverable. Turtle Management. 
Inc. v. Haggis Management. 645 P.2d 667, 671 (Utah 1982). If the 
terms of a contract provide for attorneys' fees, ,fthe award of 
attorneys' fees is allowed only in accordance with the terms of the 
contract." Id. Thus, Defendant's claim of attorneys' fees is 
limited by the express terms of the Lease providing for attorneys' 
fees. 
Essentially, the Defendant has no greater right than 
Plaintiff to recover attorneys' fees under the Lease. In addition, 
"[i]f attorneys' fees are recoverable by contract, '[a] party is 
entitled to only those fees attributable to the successful 
vindication of contractual rights within the terms of the 
agreement." Schuman v. Green River Motel. 835 P.2d 992, 998 (Utah 
Ct. App. 1992). Defendant, therefore, may only recover attorneys' 
fees that were (1) incurred in connection with the claim for which 
Defendant was the successful or prevailing party; and (2) expressly 
provided for in the Lease. 
Defendant only prevailed on its claim for repairs. 
Accordingly, Defendant is not entitled to recover any of his 
attorneys' fees and costs because the Lease does not provide for 
the recovery of attorneys' fees and costs in connection with the 
17 
Defendant enforcing his rights in connection with repairs to the 
heating and air conditioning unit. Section 3.3 provides for 
attorneys' fees in connection with the Defendant's failure to pay 
rent and late charges. (Exhibit "A11.) In addition# Section 8.2 
only provides for recovery of attorneys' fees in connection with 
the termination of the Lease. (Exhibit "A".) The Lease is devoid 
of any general provision granting attorneys' fees for default by 
either party. If the Defendant had brought a separate action to 
recover costs incurred for repairing the heating and air 
conditioning, there is no contractual or statutory provisions under 
which he would be entitled to recover attorneys' fees, and 
Defendant should not now be allowed to recover his attorneys' fees 
in this action for the same. 
Under the express terms of the Lease, Defendant, if it 
had been the prevailing party, would only be entitled to recover 
attorneys' fees related to either (1) Plaintiff's claim for past 
due rent and late charges; or (2) any claim related to termination 
of the Lease. However, Plaintiff, not Defendant, was the 
prevailing party with respect to past due rent and late charges.13 
Defendant, therefore, is not entitled to recover its attorneys' 
fees and costs because the attorneys' fees provisions in the Lease 
do not provide for the recovery of attorneys' fees related to 
!3As discussed infra Plaintiff was the prevailing party on the 
late charges claim. 
18 
Defendant's counter-claim related to repairs to the heating or air 
conditioning unit, 
CONCLUSION 
Based on the foregoing, Plaintiff The Estate of Samuel F. 
Thomas, respectfully requests that this Court (1) affirm the lower 
court's ruling that Defendant Delta Geotechnical Consultants, Inc., 
is liable to plaintiff for additional rent based on Defendant's 
holdover tenancy; (2) affirm the lower court's ruling that 
Plaintiff is entitled to its attorneys' fees on both the issue of 
Defendant's holdover tenancy and the issue of late charges and (3) 
refuse to reach Defendant's claim for attorneys' fees on the basis 
that this Court does not have jurisdiction, or, in the alternative, 
deny Defendant's request for attorneys' fees. 
DATED this <y day of February, 1994. 
RAY, QUINNEY & NEBEKER 
c^ V- ^>-
Cameron M. Hancock 
Ju^ lia M. Houser 
Attorneys for Plaintiff 
The Estate of Samuel F. Thomas 
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CERTIFICATE OF HAND DELIVERY 
I hereby certify that a true and correct copy of the 
foregoing BRIEF OF APPELLEE was hand delivered on this day of 
February, 1994 to the following: 
Wesley M. Lang 
CHRISTENSEN, JENSEN & POWELL, P.C. 
175 South West Temple, Suite 510 
Salt Lake City, Utah 84101 
64918.01/jh 
l(^ 4K 
Cameron M. Hancock 
Julia M. Houser 
Attorneys for Plaintiff 
The Estate of Samuel F. Thomas 
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LEASE AGREEMENT 
LEASE OF SPACE IN: SFT 
DATED AS OF: August 1, 1989 
ARTICLE I 
TERMS DEFINED 
Each reference in this Lease to any of the following terms shall 
mean: 
1.1 LANDLORD: COMMERCE PROPERTY MANAGEMENT 
1.2 LANDLORDS ADDRESS: 27 5 East South Temple, #200, SLC, Utah 
1.3 TENANT: DELTA GEOTECHNICAL CONSULTANTS INC. 
1.4 TENANT'S ADDRESS: 137 West 2260 South SLC, Utah 
1.5 BUILDING ADDRESS: 137 West 2260 South SLC, Utah 
1.6 TENANT'S FLOOR SPACE ("Premises"): 2,500 sq. ft. 
1.7 TOTAL RENTABLE FLOOR SPACE: 38,84 3 sq. ft. 
1.8 LEASE TERM: Commencing on the Scheduled Term Commencement 
Date and ending July 31, 1990. 
a) Scheduled Term Commencement Date: 
1.9 RENT: 
a) Prepaid Rent: $-0-
b) Monthly Rent: $74 0.00 
c) Tenant's Share of Imposition: 6.4% 
d) Imposition Base (Property Tax): 
e) Tenant's Share of Operating Expense: 6.4% 
f) Operating Expense Base: 
(Operating expense base does include snow removal, 
insurance, management fee, water and sewer, 
landscaping, asphalt repair and does not include trash 
removal.) 
g) Security Deposit: -0-
(The Security Deposit shall not be used as the last 
month's rent, however, it shall be refunded to the 
Tenant upon vacating the building and leaving the 
building in a rentable condition. Should the 
building require repair and cleanup when Tenant 
vacates, the Landlord shall cause the building to be 
repaired and cleaned up, and such costs shall be 
deducted from the security deposit.) 
1.10 PERMITTED USE: 
1.11 LIMITS OF COMPREHENSIVE LIABILITY INSURANCE: 
a) For injury or death to a single person $250,000.00 
b) Per occurrence $500,000.00 
c) Property Damage $100,000.00 
ARTICLE II 
PREMISES AND TERM 
EXHIBIT "A" 
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. , . t,-;;;iL andlord hereby leases to Tei lant, Tenant's floor 
s: ace in th«=* hjilding extending f r - .n the top surface of the 
s ;bfloor to the bottom surface of t! - roof but excludj ng common 
* "ilitiec <=^T-vira f-. -lusivelv r?-" cuminon part of the 
di no 
2.2 Common Areas. Tena;*: „:^». r. *••.* a apj-jrtenant tt tr.e 
Premises, rights to use in commcr. v:-.;• other tenant subject 1;; 
reasonable rules from time to time made by Landlord of vl 
Tenant is given notice. Commcn walkways, sidewalks, . ;: 
driveways necessary for access to the Building and Premises a; i 
landscaped areas and parking spaces or are.i? from time to time 
maintained on the real property upon which the Building is 
situated (ffLot,{ - and to the extent from time to time to arranged 
by Landlord - * " real property, 
2.3 landlord *.\&* l-,-7ht"s in Common Areas. Landlord 
reser\ t • - In I n r , without unreasonable 
interference •*.* le^ar* 
(a) Building * 2 s» To install, use, maintain, repair and 
replace pipes, •* conduits, wi res and appurtenant meters and 
equipment for d e v i c e to other parts of the Building above the 
ceiling surfaces, below the floor surfaces, within the walls 
and in the central core areas of the Premises or' loca ted 
elsewhere outside the Premises, to expand the Building a:i id to 
repair, maintain or replace any portion o* * ;.e Building or any 
other buildings ~- t u~ Ln*-
(b) Facilit, . relocate any common 
facility; provided *t-vei, ttuit substitutions are 
substantia • ~~: -;*•-*'— *+.-• • - <i - . 
2.4 Ter* *,ease Term shall commence on the Scheduled Term 
Commencement Date, and shall continue until the end of the Lease 
Term, unless extended or sooner terminated as herein provided. 
ARTICLE 
RENT 
3.1 Monthly Rental Payment. t iai-
 ra^ L 
the Total Monthly Rent, which is r , L to the Basic1 Mrr. 
in advance on the first day *- f the month for each full cd.endai 
month of the Lease Term and the appropriate fraction - f 
the Total Monthly Rent for any partial calendar month at the 
beginning and end of the Lease Term. 
3
 # 2 opera ti/i ig Expense Escalatioi 11 Tenant shall pay Landlord as 
additional rent, Tenant's share of operating Expense multiolied 
by the amount, if any, by which the Operating Expenses increase 
over the Operating Expense Base. The amount due Landlord 
hereunder, if any, shall be estimated by Landlord annually -vi 
such estimate s h a I  1 1 : • = 1; i ;: • a b 1 e to Landlord in monthly 
insta 11 merits over s 11 c 1 1 } € a 1: I \ t year end, the act -. ^" onpratina 
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Expenses incurred during that year shall be determined by 
Landlord, and any adjustment in such estimate shall be made, 
with additional payments by or refunds to Tenant, as 
appropriate. 
"Operating Expense" shall include reasonable and necessary 
expenses incurred by Landlord for the operation, cleaning, 
maintenance, repair, insurance and management of the Building, 
including (without limitation) utility charges where not 
separately metered, and the repair, operation and maintenance of 
Land Common Areas. 
3.2 (a) Imposition Escalation: Personal Property Taxes. 
Tenant shall pay to Landlord as additional rent, Tenant's Share 
of Imposition multiplied by the amount, if any, by which the 
Imposition increases over the Imposition Base. The amount due 
to Landlord hereunder, if any, shall be estimated by Landlord 
annually, and such estimate shall be payable to Landlord in 
monthly installments over such year. At year end the actual 
imposition shall be determined by Landlord and any adjustment in 
such estimate shall be made, with appropriate additional 
payments by or refunds to Tenant, as appropriate. 
"Imposition" shall mean any form of real estate tax, assessment, 
license fee, levy, penalty or tax (other than inheritance, 
rental, income or estate taxes) imposed by any authority or 
agency having the direct or indirect power to tax. 
Tenant shall pay taxes on all personal property on the Premises 
or used in connection therewith. 
3.3 Late Charges. If any amount due under this Lease is not 
received by Landlord or Landlord's designee within ten (10) days 
after that said amount is due, then Tenant shall pay to Landlord 
a late charge equal to ten percent (10%) of such overdue 
amount, plus any attorneys1 fees incurred by Landlord by reason 
of Tenant's failure to pay rent and/or other charges when due 
hereunder. The parties hereby agree that such late charges 
represent a fair and reasonable estimate of the cost that 
Landlord will incur by reason of the late payment by Tenant. 
Acceptance of such late charge by the Landlord shall in no event 
constitute a waiver of Tenant's default with respect to such 
overdue amount, nor prevent Landlord from exercising any of 
the other rights and remedies granted hereunder. 
3.4 Security Deposit. The Security Deposit shall be held by 
Landlord as security for the faithful performance by Tenant of 
all the terms, covenants, and conditions of this Lease. If 
Tenant defaults with respect to any provision of this Lease, 
Landlord may (but shall not be required to) use, apply or retain 
all or any part of the Security Deposit for the payment of any 
rent or any other sum in default, or for the payment of any 
amount which Landlord may spend or become obligated to spend 
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ARTICLE IV 
ALTERATIONS/^ - INSTRUCTION 
4.1 , . ...;... - • IT* -'-tmc'r.ts 
..w^-^ : : make any alteratic 
or about the Premises. 
The La: JI 
orovements 
shal-
additions 
4.2 Tenant - iterations: ixtures 
(a) The Tend. . ^ . . .. * wei ^„.w,.~ , improvements, 
additions or utility ins . including power panels) in 
or about the Premises with, .t the prior approval of the Landlord. 
in writing. Any appro-" - . . > ; improvements, 
additions or utility 11 be performed at the 
sole cost and expense of t!.c i in compliance with a;-
applicable statutes, and regulations. Upon 
expiration of the term ^, they shall be considered a 
part of the huilding ar-i remain therein unless the Landlord 
shall request their removal, in which event they shall be 
promptly removed by the Tenant and the Premises replaced in 
substantially the condition existing on the date of the 
commencement of the term of til i s Lease. Approval si :ia 3 ] ~- -*" **s 
unreasonably withheld. 
(b) Trade fixture, tq^p. 
are installed in the Premie. 
to the walls, ceilings, flo 
remain the pre]erty of th* 
default in performance of t 
Tenant at any time during * 
or other personal pr0perty which 
J the Tenant and are not affixed 
"hereof shall 
\J ** ienant is not in 
-, ti.uj may b*- 'amoved by the 
of the Lease 
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4.3 No Liens. Tenant shall within five (5) days after the 
attachment of any lien or claim of lien, pay and discharge or 
secure the release from the Building and/or the Lot of any lien 
or claim of lien arising out of or in connection with 
construction work by or for the account of Tenant; and Tenant 
shall promptly indemnify Landlord from and against all loss, 
cost, damage, injury or expense in connection with any such lien 
or claim of lien, including, without limitation, reasonable 
attorneys1 fees. 
ARTICLE V 
SERVICES AND REPAIRS 
5.1 Interruption. There shall be no rental abatement. 
Landlord shall not be liable for interruption of any service due 
to accident, making of repairs, alterations, or improvements, 
unusually severe weather, unusual difficulty or inability in 
obtaining services or supplies from sources usually used for the 
Building, labor difficulties, governmental regulations, or other 
cases beyond Landlord's reasonable control. 
5.2 Landlord's Services. Landlord shall be responsible for 
providing reasonable snow removal and landscape maintenance 
services to the Building and Lot with Tenant bearing his share 
of the cost of such services. 
5.3 Maintenance and Repair. Tenant shall keep the Premises in 
good order and repair at its sole cost and expense, including 
(without limitation) replacement of broken window glass and door 
glass, irrespective of cause. 
ARTICLE VI 
TENANT'S COVENANTS 
6.1 Utilities. Tenant shall pay for all water, gas, heat, 
light, power, telephone service and all other service metered to 
the Premises, and service inspection therefor. Landlord further 
reserves the right to install separate meters for any public 
utility servicing the Premises for which a meter is not 
presently installed, in which event Tenant shall make payments 
when due directly to the public utility involved. If separate 
meters are installed by Tenant, the cost, deposit and 
installation shall be at Tenant's expense. Landlord shall have 
no liability and this Lease shall not be terminated for failure 
of such utility services for any reason beyond Landlord's 
reasonable control. 
6.2 No Sublease of Assignment. Without on each occasion 
obtaining a prior written consent of Landlord, Tenant shall not 
assign this Lease, or make any of the Premises sublease. Any 
purported assignment or sublease without such consent shall be 
EXHIBIT MA" 
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void. Tenant shall reimburse Landlord
 Fio . ,ci ^easc:.^ 
legal and other expenses incurred by Landlor i IT connection w^ :r. 
any request for such a consent. Consent to any such assignment 
or subletting shall not relieve or release Tenant of 
Tenant1s responsibilities under this Lease unless specifical.^ 
agreed to :i n writing by Landlord. 
6 3 Indemnit enan* . : Land! , „. 
a gainst any a 4 * y, loss, 
accident, or damage to any person or property, and from any 
claims, actions, proceedings and costs in connection therewith, 
including reasonable attorneys1 fees, arising from omission, 
fault, negligence or other misconduct of Tenant, or arising from 
any act, omission or occurrence in connection with Tenant's 
lease of the Premises thereof. Tenant shall i ^ all Tenant's 
employees working in the Premises covered by workmen's 
compensation insurance and shall furnish Landlord with 
certificates thereof if requested to do so 
Comprehensive L i a L ^ , , a:;: :. .aii maintain 
insurance carriers ar. * Landlord, Comprehensive 
Liability Insurance ap~ the activities of Tenant in and 
in connection with the '**h limits, of liability of 
not less than the amour in Section 1*11 hereof, for 
injury to or death of a i *-z occurrence, ar - i ^ r 
property damage. Ter Landlord with a 
certificate of such ins Landlord and any 
mortgagee of the Lot and/or b additional insured 
and shall provide for non-cancexi ^ " r t v f3"vX days1 
prior written notice to Landlord _••'-• 
the part of the Tenant to rv--:-*•• sucn insurance at least 
thirty (30) days prior to the expiration date thereof, i 
to time, shall constitute an event of default hereunder. 
Insu. . shall maintain insurance oi i tl le 
Ading (exciuj, ^xtures and items installed or paid for 
Tenant whi^^ is entitled to or required to remove, 
ch insura^ provide) against damage by fire and 
Uie perils now a^cui the most current standard extended 
coverage endorsement i ** - amount equal to at least i linety 
percent (90%) of of cost of the Building, as 
determined by L a n d l o ^ c-* * . , v*e of excavations and foundations. 
Tenant shall bear its share of the cost of such insurance as 
provided ' Article III, 
6,6 Insurance Subrogation, Any insurance carried by either 
part} respect to * i. Premises and property therein or 
occurrence thereon shall include a clause or endorsement denying 
to the insurer right of subrogation against the other party to 
the extent rights have been waived by the insured prior to 
occurrence of injury or loss. Each party, notwithstanding any 
provisions of this Lease to the contrar y, hereby waives any 
rights of recovery against the other for i njur y or loss due to 
hazards cover e d b y i n s urance c o n t a i n i n g s u c h c 1 a u s e o r 
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endorsement to the extent of the injury or loss covered thereby. 
6.7 Signs. Tenant shall not, without the prior written consent 
of Landlord (a) paint or place any signs on the Premises or 
anywhere on or in the Building or Lot or (b) place any curtains, 
blinds, shades, awnings, aerials or flagpoles, or the like, 
in the Premises or anywhere on or in the Building visible from 
outside the Premises. Landlord reserves the right to withhold 
consent on wholly aesthetic grounds. Tenant shall pay the 
expenses involved in the erection of any sign and obtaining of a 
permit therefor. Tenant shall obtain all necessary permits 
prior to erecting any such sign shall remove said sign on the 
termination of this Lease. 
6.8 Entry and Inspection. Tenant shall permit Landlord and 
Landlordfs agents to examine the Premises at reasonable times, 
and if Landlord shall so elect, to make any repairs or 
replacements Landlord may deem necessary. Landlord may show the 
Premises to prospective purchasers and tenants during the ninety 
(90) days preceding expiration of the Lease Term. 
6.9 Permitted Uses. Tenant shall use the Premises and common 
areas associated therewith for the Permitted Uses only. Tenant 
shall not commit or allow to be committed waste on the Premises, 
nor injure, overload or deface the Premises, the Lot or 
the Building not permit any auction sale, storage of inflammable 
fluids or chemicals, nuisance, or the emission of any 
objectionable noise or odor in the Premises, not permit any use 
of the Premises which is offensive or liable to invalidate or 
increase the premiums for any insurance on the Building or its 
contents or liable to render necessary any alteration or 
additions to the Building. Tenant shall comply with all laws, 
ordinances, orders or regulations of any public authority for 
any use made by Tenant, and Tenant shall procure all licenses 
and permits so required for such use. Tenant shall not 
interfere with the quiet enjoyment of other tenants in the 
Building, nor shall Tenant undertake any activity or pursue any 
practice likely to result in picketing of the Building or any 
part thereof. 
Tenant also agrees not to keep, use or permit to be kept or used 
on the Leased Premises any inflammable fluids, explosives or any 
"hazardous substance," "solid waste," or "hazardous waste" as 
said terms are defined in 42 U.S.C. 9601(14), and 40 
C.F.R. 261.1 et seq. without the prior written permission of 
Landlord. 
ARTICLE V I I 
CASUALTY AND TAKING 
EXHIBIT "A" 
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7.1 Termination or Reconstruction. It duriiinj llhu" Lease Term, 
the Premises, Building or Lot, or any substantial part thereof 
shall destroyed by any casualty or taken umlei color of1 
public or other authority, this Lease shall terminate at 
Landlord's election by written notice given within thirty (3 0) 
days after the casualty or taking has occurred. In case of 
damage to or taking part of the Premises, (a) if the remainder 
is insufficient for use of Tenant's purposes, or (b) in case of 
such damage or taking if the time needed to do the construction 
work necessary to put the Premises or such remainder in proper 
condition• for use and occupation is reasonably estimated by 
Landlord to exceed six (6) months, or (c) Landlord dees not 
commence within sixty (60) days after the damage or the 
surrender of the part taken, and proceed with reasonable 
diligence, to do such work, Tenant's sole right shall be the 
option to terminate this Lease, without penalty, by notice given 
to Landlord within thirty (3 0) days after the right to terminate 
arises. In the event of a termination by Landlord or Tenant 
hereunder, the Total Monthly Rent shall be apportioned as of the 
date of termliiati on. 
If in any such case the Lease is not sr terminated, a just 
proportion of the rent according to the nature and extent of the 
injury shall be abated until the Premises (or in case of taki ng 
what may remain thereof), excluding any fixtures or items 
installed or paid for by Tenant which Tenant is entitled or 
required to remove pursuant hereto, shal 1 have been put by 
Landlord into proper condition In ca se of taking which 
permanently reduces the area of Tenant's Floor Space, a just 
proportion of the Monthly Rent shall be abated for the remainder 
of the Lease Term, and Tenant's Share of Operating Expenses and 
Tenant's Share of Imposition shall be adjusted as determined by 
Landlord. 
7.2 Landlord Reserves Compensation. Landlord reserves all 
rights to compensation for damages to he Premises, the Building, 
the Lot and the leasehold hereby created, accruing by reason of 
exercise of eminent domain or by reason of anything lawfully 
done by public authority; provided, however, nothing herein 
shall be deemed to give Landlord any interest in or require 
Tenant to assign to Landlord any award made to Tenant for the 
taking of personal property or fixtures belonging to Tenant and 
removable by Tenant on termination of this Lease, for 
interruption of or damacf ' Tenant1s business, or Tenant's 
movi ng expense. 
ARTICLE VIII 
DEFAULT 
8,1 E vents of Default. The occurrence of any of the following 
events shall constitute an event of default on the part of 
Tenant: 
a) Vacation or abandonment of the Premises; 
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b) Failure to pay any installment of Total Monthly Rent or 
other monies due and payable hereunder; 
c) Default in the performance of any of Tenant's covenants, or 
obligations hereunder, said default (except default in the 
payment of any installment of Total Monthly Rent, or other 
monies) continuing for thirty (30) days after written notice 
thereof from Landlord to Tenant; 
d) A general assignment by Tenant for the benefit of creditors; 
e) The filing of a voluntary petition in bankruptcy by Tenant, 
the filing of a voluntary petition for an arrangement, the 
filing^ of^  a petition voluntary or involuntary, for 
reorganization, or the filing of an involuntary petition by 
Tenant's creditors, said involuntary petition remaining 
undischarged for a period sixty (60) days; 
f) Receivership, attachment, or other seizure of substantially 
all of Tenant's assets or the Premises, such attachment or other 
seizure remaining undismissed or undischarged for a period of 
sixty (60) days after the levy thereof. 
8,2 Landlord's Remedies, a) Damages. In the event of any such 
default by Tenant, then in addition to any other remedies 
available to Landlord at law or in equity, Landlord shall have 
the immediate option to terminate this Lease and all rights of 
Tenant hereunder by giving written notice of such intention to 
terminate. In the event that Landlord shall elect to so 
terminate this lease then Landlord may recover from Tenant: 
(i) the worth at the time of award of any unpaid rent which had 
been earned at the time of such termination; plus 
(ii) the worth at the time of award of the amount by which the 
unpaid rent which would have been earned after termination until 
the time of award exceeds the amount of such rental loss Tenant 
proves could have been reasonably avoided; plus 
(iii) the worth at the time of award of the amount by which the 
unpaid rent for the balance of the term after the time of award 
exceeds the amount of such rental loss that Tenant proves could 
be reasonably avoided; plus 
(iv) any other amount necessary to compensate Landlord for all 
the detriment caused by Tenant's failure to perform his 
obligations under this Lease or which in the ordinary course of 
things would be likely to result therefrom; plus 
(v) such reasonable attorneys1 fees incurred by Landlord as a 
result of such default, and costs in the event suit is filed by 
Landlord to enforce such remedy including, but not limited to 
the costs incurred by Landlord in releasing the premises for 
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or in lieu of the f regoirv: as - permitted from time to 
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The term "Rent ^ ed herein, shall be deemed to be and to 
mean the Total * Rent and all other sums required to be 
paid by Tenant j. to the terms of this Lease, As used in 
subparagraphs (i) a ii) above, the "worth at the time of 
award11 is computed t. allowing interest as the rate of fifteen 
percent (15%) per arnum on each amount due from the date due 
until paid. used in subparagraph (iii) above, the "worth at 
the time of awaid" is computed by discounting such amount at 
the discount rate of the Federal Reserve Bank of San Francisco 
at the time of award, plus one percent (1%) , 
b) Re-entry . . nc c w : iy such default by Tenant, 
Landlord shall also have the r igM , with or without terminating 
this Lease, to re-enter the Premises and remove all persons and 
property from the Premises; such property may be removed and 
stored i i it a public warehouse or elsewhere at the cost and for 
the account of Tenant, 
Election Ii i I::l xe event of the v acation or abandonment £ the 
Premises by Tei lai :i t or in the event that Landlord shall elect t: : 
re-enter a s pi o vlded in paragraph (b) above or sha 11 t c L! : • 
possession of the Premises pursuant to legal proceeding or 
pursuant to any notice provided by law, then if Landlord dc •< ; ; 
not elect to terminate this Lease as provided in paragraph (a) 
above, then Landlord may from time to time, without terminating 
this Lease, either recover all rental as it becomes due or 
relet the Premises or any part thereof for such term or ttr. *s 
and at such rental or rentals and upon such other terms a.., 
conditions as Landlord in its sole discretion may deem advisable 
with the ri ght to make alterations and repairs to the Premises. 
Ii :i the event that Landlord shall so elect to relet, then rentals 
received by Landlord, from such re-letting shall be applied; 
first, to reasonable attorneys1 fees and costs incurred by 
Landlord, as a result of such default, remedies, second to the 
payment of any indebtedness other than rent due hereunder from 
Tenant to Landlord; third, to the payment of any cost of such 
re-letting; ^ fourth, to the payment of the cost of any 
alterations and repai rs to the Premises; fifth, to the payment 
of the rent due and unpaid hereunder; and the residue, if any, 
shall be held by Landlord and applied in payment of future rent 
as the same may become due and payable hereunder. Should that 
portion of such rentals received from such re-letting during any 
month, which is applied by the payment of rent hereunder, be 
less than the rent payable during the month by Tenant hereunder, 
then Tenant shall pay such deficiency to Landlord. Such 
deficiency shall be calculated and paid monthly. Tenant shall 
also pay t : Landlord, as soon as ascertained, any costs and 
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expenses incurred by Landlord in such re-letting or in making 
such alterations and repairs not covered by the rentals received 
from such re-letting• 
(d) Termination. No re-entry or taking possession of the 
Premises by Landlord pursuant to this Article shall be construed 
as an election to terminate this Lease unless a written notice 
of such intention be given by Landlord or unless the termination 
thereof be decreed by a court of competent jurisdiction. 
Notwithstanding any re-letting without termination by Landlord 
because of any default by Tenant, Landlord may at any time after 
such re-letting elect to terminate this Lease for any such 
default, 
8.3 Right to Cure. In addition to the foregoing remedies and 
so long as this Lease is not terminated, Landlord shall have the 
right but not the obligation to remedy any default of Tenant and 
to add to the Total Monthly Rent payable hereunder all of 
Landlord's reasonable costs in so doing, with interest at the 
rate of fifteen percent (15%) per annum from the date of such 
expenditure until the same is repaid. 
8.4 Remedies Cumulative. The rights, privileges, elections and 
remedies of Landlord is this Article VIII are cumulative and not 
alternative, to the extent permitted by law and except as 
otherwise provided herein. 
ARTICLE IX 
MISCELLANEOUS 
9.1 Holding Over. Should Tenant, or any of its successors in 
interest, hold over the Premises, or any part thereof, after the 
expiration of the Lease Term, unless otherwise agreed in writing 
such holding over shall constitute and be construed as tenancy 
from month to month only, at a rent equal to the Total Monthly 
Rent, plus fifty percent (50%). The inclusion of the preceding 
sentence shall not be construed as Landlord's permission for 
Tenant to hold over. 
9.2 Surrender. Upon the expiration of the Term or early 
termination thereon, Tenant shall promptly surrender the 
Premises in good and clean condition, and remove any signs, 
fixtures, or equipment and improvements to be removed by Tenant 
as provided in Sections 4.2 and 6.7 hereof. 
9.3 Notices. Whenever any notice, approval, consent, request 
or election is given or made pursuant to this Lease it shall be 
in writing sent by certified mail, return receipt requested or 
registered mail, or it shall be delivered personally. 
Notices and payments shall be addressed to Landlord's address or 
at such other address as may have been specified by prior 
notice. 
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9.4 Successors and Assigns. The obligations of this Lease 
shall run with the land, and this Lease shall be binding upon 
and inure to the benefit of the parties hereto and their 
respective successors and assigns, except that only the Landlord 
named herein shall be liable for obligations accruing before the 
beginning of the Lease Term, and thereafter each successive 
owner of the Premises shall be liable only for obligations 
accruing during the period of its ownership, said liability 
terminating upon termination of such ownership and passing to 
the successor in ownership. 
9.5 Limitation of Landlord's Liability. The obligations of 
Landlord under this Lease do not constitute personal obligations 
of the individual parties, directors, officers, or shareholders 
of Landlord, or its successors or assigns, and Tenant shall 
look solely to the real estate that is the subject of this Lease 
and to no other assets of the Landlord, or its successors or 
assigns, for satisfaction of any liability in respect of this 
Lease and will not seek recourse against the individual 
parties, directors, officers or shareholders of Landlord, or its 
successors or assigns, or any of their personal assets for such 
satisfaction. 
9.6 No Waiver. The failure of Landlord or of Tenant to seek 
redress for violation, or to insist upon the strict performance 
of any covenant or condition of this Lease, shall not be deemed 
a waiver of such violation nor prevent a subsequent act, 
which would have originally constituted a violation, from having 
all the force and effect of an original violation. The receipt 
by Landlord of Total Monthly Rent, or other monies due hereunder 
with knowledge of the breach of any covenant of this 
Lease shall not be deemed a waiver of such breach. 
9.7 Attornment. Tenant shall, in the event Landlord sells the 
Premises, Building or Lot or any proceedings are brought for the 
foreclosure of, or in the event of exercise of the power of sale 
under, any mortgage or deed of trust made by the Landlord, its 
successors or assigns, encumbering the Premises, Building or 
Lot, or any part thereof, or in the event of termination of the 
Ground Lease, if any, and if so requested, attorn to the 
purchaser upon such foreclosure sale, and recognize such 
purchaser as the Landlord under this Lease. 
9.8 Subordination. The rights hereunder are and shall be 
subject and subordinate to the lien of any mortgage or 
mortgages, or the lien resulting from any other method of 
financing or refinancing, now or hereafter in force against the 
Premises, Building or Lot, and to all advances made, or 
hereafter to be made upon the security thereof, provided, 
however, that notwithstanding such subordination, so long as the 
Tenant herein is not in default under any of the terms, 
covenants and conditions of this Lease, neither this Lease nor 
any of the rights of Tenant hereunder shall be terminated or 
subject to termination by any trustee's sale or by any 
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proceeding or action in foreclosure• If requested, Tenant 
agrees to execute whatever documentation may be required to 
further effect the provisions of this Section. 
9.9 Agency Disclosure: 
listing agent, 
At the signing of this Agreement the 
represents ( ) 
Landlord ( ) Tenant, and the selling agent, 
represents ( ) Landlord ( ) Tenant. Landlord and 
Tenant confirm that prior to signing this Agreement, written 
disclosure of the agency relationship(s) was provided to 
him/her.^,. 
( ) iT^f Landlords initials 
( ) ( ) Tenantfs initials 
IN WITNESS WHEREOF, the parties hereto have executed one or more 
copies of this Lease on the day and year first above written. 
The following are attached hereto and incorporated herein by 
reference: 
EXHIBIT f,A" - SIGN CRITERIA 
EXHIBIT "B" - ADDENDUM 
" LANDLORD " 
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E X H I B I T "A" 
SIGN CRITERIA 
TEMPEST INDUSTRIAL PARK 
SALT LAKE CITY, UTAH 
SIGN CRITERIA 
This criteria has been established for the purpose of 
maintaining the overall appearance of Tempest Park. Conformance 
will be strictly enforced. Any sign installed without approval 
of the LANDLORD will be brought into conformity at the expense 
of the Tenant. 
A. GENERAL REQUIREMENTS 
Tenant shall be required to pay for a sign on the Building 
billboard located on the Building and facing 3200 West Street. 
This sign shall conform to general overall appearance of the 
billboard. Rental unit numbers are pre-assigned on this 
billboard, thereby dictating the size and location of each 
rental units placement on the billboard. Landlord shall control 
preparation and installation of signs. 
2. Tenant may purchase and install on the building facade a 
sign for his individual rental unit. 
RENTAL UNIT SIGN REQUIREMENTS: 
a) No electrical or audible signs are permitted. 
b) Dimensions, overall size, of sign shall be no longer than 2 
feet high and 4 feet wide. 
c) Variations in size may be requested and approved depending 
upon size to and/or location of the Premises. 
d) Style, color and general overall design shall coincide with 
the general style of the park. 
e) Formed letter signs may be attached directly to the facade 
or to a background board, the background board not exceeding the 
overall dimension requirement. However, flat painted type signs 
may not be applied directly to the facade. 
f) Prior to installation of any sign approval must be obtained 
from the Landlord, Tenant having submitted a sketch of the 
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proposed sign indicating dimensions, color and method and 
location of attachment to the building. 
g) Removal of signs shall be at Tenantfs expense. Any mounting 
holes must be filled in with silicone sealant. 
TENANT: 
COMMERCE PROPERTY-MANAGEMENT 
Commerce Properties, Inc 
ADDENDUM TO LEASE DATED 
The security deposit shall not be used as the last month1s rent, 
however, it shall be refunded to the Tenant upon vacating the 
building and leaving the building in a rentable condition. 
Should the building require repair and cleanup when Tenant 
vacates, the Landlord shall cause the building to be repaired 
and cleaned up, and such costs shall be deducted from the 
security deposit. 
LANDLORD: TENANT: 
COMMERCE PROPERTY TIANAGEMENT 
EXHIBIT "A* 
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THIS RENEWAL AGREEMENT dated the 3 1thday of March 
19 88 is a rider to and fcrms a part of the original Lease dated the ^C^f 
3 0th day of March , 19 86 between n?ffiftffif^W^^ 
, Landlord, and DELTA GEOTECHNICAL CONSULTANT 
INC. / Tenant, for the premises at: 137 West 
2260 South, Salt Lake City, Utah 
The Lease is hereby extended for an additional term of 
one (1) year commencing the lOthday of March , 
19 88and ending the 9th day of March , 19 89 and the 
RENTAL RATE during this period shall be Seven Hundred Forty and 
no/100 * * * * * * * * * * * * * dollars ($ 740.00 ) per month, 
All other covenants and conditions of the Lease shall remain in 
effect, and no covenant or condition of the lease shall be deemed 
waived by any action or non-action in the past. 
""TENANT11 
DATE: ^/ft/M 
K ^ ^ ^ ^ ^ 
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Wesley M. Lang, #4613 
Jay R. Larsen, #6264 
CHRISTENSEN, JENSEN & POWELL, P.C. 
Attorneys for Defendant 
175 South West Temple 
Suite 510 
Salt Lake City, UT 84101 
Telephone: (801) 355-3431 
IN THE THIRD CIRCUIT COURT OF 
SALT LAKE COUNTY, STATE OF UTAH 
ESTATE OF SAMUEL F. THOMAS, ] 
Plaintiff, 
vs. 
DELTA GEOTECHNICAL CON- j 
SULTANTS, INC., ] 
Defendant. ] 
MOTION FOR COSTS AND 
i ATTORNEY FEES 
i Civil No. 930000462CV 
i Judge McCleve 
Defendant Delta Geotechnical Consultants, Inc., by and 
through counsel of record, hereby moves the Court for an award of 
those attorney fees incurred in pursuit of its counterclaim upon 
which it prevailed. 
It is a general rule in Utah that attorney fees may be 
recovered when provided for by statute or contract. Stacev 
Properties v. Wixen, 766 P.2d 1080, 1084 (Utah Ct. App. 1988). In 
this case, attorney fees are provided for by contract. 
"Where there was a right to attorney fees, Utah courts 
have allowed the party who successfully prosecuted or defended 
& 3 OCT 25 PH J: 31 
; "•'- '-; " •!" r. -;:.VT CjL-fiT 
Exhibit B 
against a claim to recover the fees attributable to those claims on 
which the party was successful." Oxidental\Nebraska Federal 
Savings v. Mehr, 791 P.2d 217, 221 (Utah Ct. App. 1990). Since 
Delta Geotechnical was successful on its counterclaim, it is 
entitled to attorney fees attributable to the pursuit of its 
counterclaim. 
Therefore, as the prevailing party on its counterclaim, 
Delta Geotechnical is entitled to attorney fees in the amount 
provided in the accompanying Affidavit of Wesley M. Lang. 
DATED this < ^ day of October, 1993. 
CHRISTENSEN, JENSEN & POWELL, P.C. 
EXHIBIT "B" 
CERTIFICATE OF SERVICE 
I hereby certify that on this & o day of October, 1993, 
a true and correct copy of the foregoing Motion for Costs and 
Attorney Fees was mailed, postage prepaid, to the following 
persons: 
Cameron M. Hancock 
Julia M. Houser 
Ray, Quinney & Nebeker 
79 South Main Street 
P. 0. Box 45385 
Salt Lake City, UT 84145-0385 
& ^ C C ^ U 
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CAMERON M. HANCOCK (A5389) and 
JULIA M. HOUSER (A6250) of 
RAY, QUINNEY & NEBEKER 
79 South Main Street 
P.O. BOX 45385 
Salt Lake City, UT 84145-0385 
Telephone: (801) 532-1500 
Attorneys for Plaintiff 
IN THE THIRD CIRCUIT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
ESTATE OF SAMUEL F. THOMAS, 
Plaintiff, 
V. 
DELTA GEOTECHNICAL 
CONSULTANTS, INC., 
Defendant. 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTIpN FOR COSTS 
AND ATTORNEY FEES 
Ci^il NO. 930000462CV 
Judge Sheila K. McCleve 
Plaintiff, Estate of Samuel F. Thomas ("Thomas") hereby 
submits its memorandum in opposition to defendant's motion for 
costs and attorneys' fees, 
INTRODUCTION 
Defendant is not entitled to recover his attorney's fees and 
cost incurred in this action with respect to his counterclaim 
because (1) The Lease does not provide for the recovery of 
attorneys' fees and costs with respect to the Defendant's 
counterclaim for repairs; and (2) Defendant failed to break down 
1 
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in detail the specific time, fees, and costs incurred in 
connection with the Defendant's offset counterclaim. 
FACTUAL BACKGROUND 
1. On or about January 14# 1993, Thomas filed its 
complaint ("Thomas' Complaint") claiming that the Defendant was 
in default in its obligation to pay past due and owing rent under 
the Lease and certain late charges owed under the Lease. The 
past due and owing rent included rent owed for the month of July, 
1991, and past due 50 percent increased rent owed from July 31, 
1990 until February 11, 1992 during Defendant's hold-over 
tenancy. See Thomas' Complaint; Thomas' Memo in Supp. at page 2. 
2. In response, Defendant filed an Amended Answer, 
Counterclaim and Jury Demand ("Defendant's Answer"). Defendant's 
Answer asserted, among other things, a counterclaim for (a) 
breach of contract (seeking an offset of the rent claimed by 
Thomas for repair to heating and air conditioning performed by 
Defendant); (b) constructive eviction; and (c) breach of implied 
covenant of good faith and fair dealing. See Defendant's Answer 
at pages 4-5. 
3. Thomas, after filing its Complaint, repeatedly offered 
to settle the dispute. Thomas offered to reduce its claim for 
past due rent and late charges by an amount that exceeded 
Defendant's claim for offset for repairs made by Defendant to 
2 
EXHIBIT "C" 
heating and air conditioning. However, Defendant rejected all of 
Thomas' settlement offers. 
4. On September 10, 1993, after both parties had filed 
memoranda with this Court in connection with Thomas' Motion for 
Summary Judgment, this Court held that Thomas was entitled to 
recover from the Defendant (a) past due rent# including the 50 
percent increase for rent owed during the holdover tenancy of 
Defendant; (b) late charges owed on past due rent pursuant to the 
terms of the Lease; and (c) Thomas' attorney's fees and costs. 
This Court also ordered and adjudged that Thomas' recovery should 
be reduced by the Defendant's offset counterclaim for Defendant's 
repairs to the heating and air conditioning unit. 
5. The Lease only provides for the recovery of attorney's 
fees in connection with (a) Tenant's failure to pay rent and late 
charges; and (b) termination of the Lease. The Lease states in 
pertinent part as follows: 
3.3 Late Charges. If any amount due under this Lease 
is not received by Landlord or Landlord's designee 
within ten (10) days after that said amount is due, 
then Tenant shall pay to Landlord a late charge equal 
to ten percent (10%) of such overdue amount, plus 
attorneys' fees incurred by Landlord by reason of 
Tenant's failure to pay rent and/or other charges when 
due hereunder. 
8.2 Landlord's Remedies, a) Damages. In the event of 
any such default by Tenant# then in addition to any 
other remedies available to Landlord at law or in 
equity# Landlord shall have the immediate option to 
terminate this Lease and all rights of Tenant hereunder 
by giving written notice of such intention to 
terminate. In the event the Landlord shall elect to so 
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terminate this lease then Landlord may recover from 
Tenant: 
(v) such reasonable attorney's fees incurred by 
Landlord as a result of such default, and costs in the 
event suit is filed by Landlord to enforce such remedy 
including but not limited to the costs incurred by 
Landlord in releasing the premises for the balance of 
the Lease term. 
ARGUMENT 
POINT ONE 
DEPENDANT IS NOT ENTITLED TO 
RECOVER HIS ATTORNEYS' FEES AND COSTS 
A. The Terms of the Lease do not provide for Attorney's Fees or 
Costs in connection with Defendant's offset claim: 
Under Utah law, attorney's fees generally cannot be 
recovered unless provided for by statute or by contract. Turtle 
Management, Inc. v. Haggis Management, 645 P.2d 667# 671 (Utah 
1982). If attorney's fees are provided by contract, as in this 
case, "the award of attorney's fees is allowed only in accordance 
with the terms of the contract." I<d. The award of attorney's 
fees, if any, must be limited to the express terms of the lease 
providing for attorney's fees. Thus, Defendant's claim of a 
reciprocal right to recover attorney's fees is limited to the 
express terms of the Lease providing for attorney's fees. 
Essentially, the Defendant has no greater right than Thomas 
to recover attorney's fees under the Lease. In addition, "[ilf 
attorney's fees are recoverable by contract, '[a] party is 
entitled to only those fees attributable to the successful 
4 
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vindication of contractual rights within the terms of the 
agreement.11 Schuman v. Green River Motel. 835 P.2d 992, 998 
(Utah Ct. App. 1992). Defendant, therefore, may only recover 
attorney's fees that were (1) incurred in connection with the 
claim for which Defendant was the successful or prevailing party; 
and (2) expressly provided for in the Lease, 
Defendant is not entitled to recover any of his attorney's 
fees and cost because the Lease does not provide for the recovery 
of attorney's fees and costs in connection with the Defendant 
enforcing his rights in connection with repairs to the heating 
and air-conditioning unit. Section 3.3 provides for attorney's 
fees in connection with the Defendant's failure to pay rent and 
late charges. In addition, Section 8.2 only provides for 
recovery of attorney's fees in connection with the termination of 
the Lease. The Lease is devoid of any general provision granting 
attorney's fees for default by either party. If the Defendant 
had brought a separate action to recover costs incurred for 
repairing the heating and air conditioning, he would not be 
entitled to recover attorney's fees under the Lease, and 
Defendant should not now be allowed to recover his attorney's 
fees in this action for the same. 
Under the express terms of the Lease, the Defendant, if he 
had been the prevailing party, would only be entitled to recover 
attorney's fees related to either (1) Thomas' claim for past due 
rent and late charges; or (2) any claim related to termination of 
5 
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the Lease* However, Thomas was the prevailing party with respect 
to past due rent and late charges*1 In addition, a claim 
relating to termination of the Lease was not present in this 
action. The Defendant, therefore, is not entitled to recover his 
attorney's fees and cost because the attorney's fees provisions 
in the Lease do not provide for the recovery of attorney's fees 
related to enforcement of repairs to the heating or air 
conditioning unit* This Court should therefore deny Defendant's 
request for attorney's fees and costs. 
B. Defendant as the non-prevailing party is not entitled to 
recovery his attorney's fees and costs. 
It is undisputed that Thomas is the prevailing party with 
respect to Thomas' claim for past due rent (including the 
50 percent increase for the holdover period). The Defendant has 
previously asserted that he prevailed on the late charge claim 
because Thomas did not recover the full amount of late charges 
asserted by Thomas. However, the Defendant's assertion lacks 
legal merit. In Utah, "it is the determination of culpability, 
not the amount of damages, that determines who is the prevailing 
party." Brown v. Richard, 840 P.2d 143, 155 (Utah Ct. App. 1992). 
ffA party in whose favor an affirmative judgment is rendered, 
whether or not the judgment is for less than initially sought in 
1
 As discussed infra Thomas was the prevailing party on 
both his claim for past due rent and late charges. 
6 
EXHIBIT MC" 
the complaint, is the 'prevailing party.'" id. (citing Highland 
Constr. Co. v. Stevenson, 636 P.2d 1034, 1038 (Utah 1981). 
This Court ruled that the Defendant was "culpable" and 
liable for late charges under the Lease. Accordingly, Thomas is 
the prevailing party with respect to the claim for late charges, 
despite the fact Thomas recovered less than the amount it 
originally sought in the complaint. Therefore, the only claim by 
which the Defendant may assert any entitlement to attorney's fees 
is his counterclaim for an offset for repairs to the heating and 
air conditioning• As established supra. the Lease does not 
provide for the recovery of attorney's fees with respect to 
Defendant's counterclaim for repairs. Therefore, Defendant is 
not able to recover attorney's fees incurred in connection with 
his counterclaim. 
In addition, for purposes of attorney's fees, Defendant may 
not be considered a prevailing party.2 "While a reduction in the 
amount claimed by a plaintiff may seem a moral and financial 
2
 The Utah Court of Appeals recently held that there can 
be but one "prevailing party even though both plaintiff and 
defendant are awarded money damages on claims arising out of the 
same transaction." Mountain States Broadcasting Co. v. Neale. 
783 P.2d 551, 556 (Utah Ct. App. 1989). In circumstances where 
both the plaintiff and defendant are awarded monetary relief and 
the contract provides for attorney's fees to the prevailing party 
or non-defaulting party "the party in whose favor the 'net' 
judgment is entered must be considered the prevailing party and 
is entitled to an award of fees." Id. In this action, Thomas is 
the prevailing party because the "net judgment" was entered in 
his favor. Therefore, Defendant is not entitled to recover his 
attorney's fees and costs. 
7 
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victory for a defendant, it does not make the defendant the 
9prevailing party' in terms of attorney's fees." Jd. Therefore, 
Defendant, although he reduced the amount owed to Thomas by 
prevailing on the issue of repairs, is not the prevailing party 
in terms of attorney's fees. Id. Accordingly, this Court should 
deny Defendant's request for attorney's fees and costs. 
POINT TWO 
DEFENDANT FAILS TO ESTABLISH EVIDENCE 
SUPPORTING HIS CLAIM FOR ATTORNEY'S FEES AND COSTS 
Reasonable attorney's fees may be awarded in the discretion 
of this Court. Turtle Management, Inc. v. Haggis Management, 64 5 
P.2d 667, 671 (Utah 1982). However, attorney's fees, if awarded, 
must be reasonable and supported by adequate evidence. Saunders 
v. Sharp, 793 P.2d 927, 931 (Utah Ct. App. 1990). Defendant is 
required to submit specific evidence in support of his claim for 
attorney's fees and costs that sets out the time, fees, and type 
of work performed relating to (1) claims the Defendant was 
successful on; and (2) unsuccessful claims for which Defendant is 
not entitled to recover attorney's fees. Cottonwood Mall Co. v. 
Sine, 830 P.2d 266, 269-270 (Utah 1992). In addition, several 
factors have been applied in determining whether the award of 
attorney's fees are appropriate and reasonable, such as: 
[T]he relationship of the fee to the amount recovered, 
the novelty and difficulty of the issues involved, the 
overall result achieve and the necessity of initiating 
the lawsuit to vindicate rights under the contract. 
Dixie State Bank v. Bracken, 764 P.2d 985, 989 (Utah 1988). 
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A. Defendant fails to provide sufficient evidence in support of 
his claim for attorney's fees and costs. 
The Defendant fails to set forth specific evidence regarding 
the work performed on the Defendant's counterclaim. Rather, the 
Defendant simply declares w[t]hat the fees and costs incurred by 
Delta Geotechnical attributable to the issues on which Delta 
Geotechnical prevailed totaled $1,900.00" See Lang Affidavit at 
5 7.3 A review of the billing statement attached to the Lang 
Affidavit lacks the specificity required to recover attorney's 
fees and costs. The billing statement fails to identify the time 
spent and work specifically performed with respect to Defendant's 
counterclaim. In addition, the evidence submitted by the 
Defendant fails to break down or distinguish the costs incurred 
by the Defendant in connection with Defendant's counterclaim. 
The appropriateness or reasonableness of a claim for attorney's 
fees simply cannot be established until the Defendant submits 
specific detail regarding the work performed by the Defendant in 
connection with the Defendant's counterclaim. Accordingly, 
Defendant has failed to submit adequate evidence in support of 
his claim for attorney's fees, and this Court should deny 
Defendant's request for attorney's fees. 
*The Defendant has previously stated he was the prevailing 
party on the late charge claim. However, as previously 
established, Thomas was the prevailing party on the late charge 
claim. Without specific detail, based on the Defendant's 
previous statements, the Defendant has probably improperly 
included fees and costs associated with Thomas' late charge 
claim. 
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B. Defendant's request for attorney's fees is not reasonable 
and should be denied. 
This Court, in its discretion may grant Defendant his 
reasonable attorney's fees and costs if a contractual term grants 
attorney's fees and the Defendant meets the evidentiary 
requirement. Dixie State Bank v. Bracken, 764 P.2d 985, 988 
(Utah 1988). The following three recognized factors in 
determining the appropriateness of awarding attorney's fees are 
relevant to this action: (1) the relationship of the fee to the 
amount recovered; (2) the overall result achieved; and (3) the 
necessity of initiating the lawsuit to vindicate the rights under 
the contract. First of all, the lawsuit was not necessary to 
vindicate the Defendant's rights with respect to his offset claim 
for repairs. Thomas repeatedly offered to settle this action 
with a reduction in rent and late charges which exceeded the 
Defendant's claim for repairs. Secondly, the Defendant's claim 
was for approximately $1,100.00 while his claim for attorney's 
fees and costs equals $1,900.00. Finally, with respect to the 
overall result, the net recovery to Thomas awarded by this Court 
exceeds all of the settlement amounts offered to Defendant by 
Thomas. 
Based on the fact the entire lawsuit was not necessary to 
vindicate Defendant's offset counterclaim for repairs due to the 
settlement offers made by Thomas, this Court should deny 
Defendant's request for attorney's fees and costs or, in the 
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alternative, reduce Defendant's request to a reasonable amount in 
light of the nominal amount claimed. 
CONCLUSION 
This Court should deny Defendant's request for attorney's 
fees and costs because (1) the Lease does not provide for 
recovery of attorney's fees with respect to enforcing any 
obligation to repair heating and air conditioning; (2) Defendant 
fails to provide adequate evidence in support of his claim for 
attorney's fees and costs; and (3) equity demands, in light of 
Thomas' settlement offers exceeding Defendant's counter claim, 
that Defendant not recover his attorney's fees. 
DATED this fS^ day of November, 1993. 
RAY, QUINNEY & NEBEKER 
^ ^ 
Cameron M. Hancock 
Julia M. Houser 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that on the |S day of November, 1993, a 
true and correct copy of the foregoing MEMORANDUM IN OPPOSITION 
TO DEFENDANT'S MOTION FOR COSTS AND ATTORNEY'S FEES was mailed, 
postage prepaid, to the following: 
Wesley M. Lang 
Jay R. Larsen 
CHRISTENSEN, JENSEN & POWELL 
175 South West Temple 
Suite 510 
Salt Lake City, UT 84101 
0050736.01 
EXHIBIT KC" 
